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Judge BAKER delivered the opinion of the Court.

In accordance with his pleas, Appellant was convicted by a
mlitary judge of unauthorized absence and m ssing novenent in
violation of Articles 86 and 87, Uniform Code of Mlitary
Justice [hereinafter UCM]I], 10 U.S.C. 8§ 886 and 887 (2000),
respectively. The adjudged and approved sentence included
confinement for 90 days, forfeiture of $650 pay per nonth for
three nonths, and a bad-conduct discharge. After Appellant’s
case was docketed with the Navy-Mrine Corps Court of Crim nal
Appeal s, but before subm ssion of any assignnents of error,
appel | at e def ense counsel noved the court for relief from post-
trial processing errors. Specifically, counsel asserted that
the convening authority took action before the staff judge
advocate’ s recommendati on (SJAR) was properly served on trial
def ense counsel pursuant to Rule for Courts-Martial 1106(f)

[ hereinafter RC. M]. This notion was denied and the case was
submtted for review w thout specific assignnments of error.
Shortly afterwards, the Court of Crim nal Appeals affirmed the

findings and sentence in a short-formopinion. United States v.

Lowe, NMCM No. 200000956 (N-M Ct. Crim App. August 30, 2001).
Thereafter, Appellant filed a notion for reconsideration of the
| ower court’s decision.

In conjunction with this notion, Appellant noved to attach

certain docunentation regarding a gunshot wound he received
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after his court-martial while awaiting discharge in the
Transi ent Personnel Unit. Appellant’s notion to supplenent the
record with additional docunentation was granted, but the notion
for reconsideration was ultimately denied. W granted review of
the issue regarding the failure to serve the defense counse
with the SJIAR

I ncluded with this docunmentation supporting the notion for
reconsideration is a naval nessage with a date-tine group of
211330Z Jan 00 entitled, “Violent Crinme Report - Assault Wth a
Deadly Weapon.” This report states, “Approx. 0200L, 21Jan00
victimwas outside the Golden Gill Mongolian Barbecue (a | ocal
night club) . . . and an argunent occurred. The suspect pulled

a gun and shot the victimin the right arn1”E] An entry in

Appel l ant’ s medi cal record states that he “will need very
aggressive therapy to restore his notion . . . . Hs long-term
prognosis is uncertain based on his healing and notion.” A

letter from Appellant’s nother to the Navy-Mari ne Corps
Appel | ate Review Activity expressed concerns about her ability
to provide for her son’s nedical care follow ng discharge, and
she requested additional information on “the differences
[ bet ween] a Bad- Conduct Di scharge and a Di shonorabl e D schar ge,

i ncludi ng benefits and rights.”

Y There is no indication in the appellate record of an investigation into the
shooting, or that Appellant was charged with any m sconduct occurring in
conjunction with the shooting.
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DI SCUSSI ON

Before this Court, Appellant renews his request for a new
post-trial review because his trial defense counsel was not
served with the SJAR prior to the convening authority’s action
pursuant to R C M 1106(f). As a result, Appellant argues, “the
conveni ng authority should have been apprised of the significant
ef fect a bad-conduct di scharge woul d have on Appellant’s ability
to receive nedical care for an injury that occurred while he was
on active duty.”

The Governnent argues that Appellant, in effect, waived any
objection to the Governnent’s failure to conply with R C. M
1106(f). First, according to the Governnent, Appellant failed
to submt information concerning his physical condition for the
convening authority’ s consideration despite four and a half
months to do so. Second, citing RC. M 1107(f)(2), the
Gover nnment argues that Appellant could have submtted pertinent
materials after the convening authority acted and then requested
that the convening authority recall and nodify his action. The
Governnent further asserts that the record is devoid of any
evi dence suggesting Appell ant woul d have submtted materi al
concerning his physical condition to the convening authority.
Thus, Appellant has not shown any prejudice.

The Governnent’s first argunment is without nerit.

Rul e for Courts-Martial 1106(f)(1) states:
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Servi ce of recommendati on on defense
counsel and accused. Before forwarding

t he reconmmendation and the record of

trial to the convening authority for
action under R C.M 1107, the staff judge
advocate or |egal officer shall cause a
copy of the recommendation to be served
on counsel for the accused.

The text is plain. The SIJARis required to be served on tri al
def ense counsel before the convening authority takes action.
This affords the accused an opportunity to comrunicate with the
convening authority on the question of clenmency and ot her post-
trial matters at the same tinme the Governnent is heard. 1In this
manner, the convening authority has the benefit of information
recei ved through the adversarial process before he or she acts.
Moreover, Article 60, UCMI, 10 U. S.C. § 860 (2000), provides the
accused the right to submt matters for the convening
authority’s consideration “within 10 days after the accused has
been given an authenticated record of trial and, if applicable,

t he reconmendati on of the staff judge advocate[.]”EI Thus, the
fact that Appellant may have had tinme prior to service of the
recommendation is of little nonment as long as the statute
provided hima period of tine, as a matter of right, to submt
matters related to clenency after the reconmmendati on was served

upon him

2 This statutory provision is inplenented in Rule for Courts-Martial
1105(c)(1).
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In Appellant’s case, the parties agree that the convening
authority took action on Appellant’s case before the SJIAR was
served on trial defense counsel. The SJAR is dated April 19.
The convening authority’s action is dated May 16. The conveni ng
authority’s action indicates that a copy of the SJIAR was served
on trial defense counsel on April 28; however, trial defense
counsel '’ s signed acknow edgnent of receipt of the SIAR is dated
June 6, three weeks after the convening authority’s action.

In United States v. Wllians, 57 MJ. 1 (C A A F. 2002), we

agai n recogni zed that while a convening authority has broad

di scretion whether or not to grant clenency, RC M 1106(f)
gives the accused a right to be served with the SJARin a tinely
manner. In the wake of WIlians, the Governnent has not

per suaded us that so long as an accused could have been heard
before or after the convening authority acted, he waives
objection to a violation of RC. M 1106(f) for having failed to
do so. The opportunity to be heard before or after the
convening authority considers his action on the case is sinply
not qualitatively the same as being heard at the tine a
convening authority takes action, anynore than the right to seek
reconsi deration of an appellate opinion is qualitatively the
sanme as being heard on the initial appeal. “The essence of

post-trial practice is basic fair play -- notice and an



United States v. Lowe, 02-0493/NA

opportunity to respond.” United States v. Leal, 44 MJ. 235,

237 (C. A A F. 1996).

The Governnent having not conplied with RC. M 1106(f), the
outcone in Appellant’s case hinges on whether Appellant has nade
a col orabl e show ng of possible prejudice.

In United States v. Chatman, 46 MJ. 321 (C A A F. 1997), a

case involving new matter contained in the SIA's addendum

W t hout notice to defense counsel, we required an appellant to
not only denonstrate a |lack of prior notice, but also to
“denonstrate prejudice by stating what, if anything, would have
been submitted to deny, counter, or explain the new matter.”
Id. at 323 (internal quotations omtted). |In light of the

di scretionary nature of post-trial review, we further indicated
that “the threshold should be low, and if an appell ant makes

sonme col orabl e show ng of possible prejudice, we will give that

appel l ant the benefit of the doubt and we will not specul ate on
what the convening authority m ght have done if defense counse
had been given an opportunity to comment.” 1d. at 323-24

(enphasi s added) (i nternal quotations omtted). In United States

v. Howard, 47 MJ. 104, 107 (C. A A F. 1997), we extended this
standard to cases involving the failure to serve the SJAR on
def ense counsel

We believe Appellant has nmet this burden. The Court of

Crim nal Appeals admitted into the appellate record
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docunent ati on regardi ng Appell ant’s gunshot wound. It is clear
fromthese docunents that Appellant woul d have sought the
opportunity to informthe convening authority of his injury.

W reject the Governnent’s contention at oral argunent that
Appel l ant’ s presence and subsequent injury at a bar at 1:00 a.m
alone mlitate a conclusion that the convening authority would
not have considered clenmency. By definition, assessnents of
prejudi ce during the clenmency process are inherently
specul ative. Prejudice, in a case involving clenency, can only
address possibilities in the context of an inherently
di scretionary act. Therefore, the question for this Court and
the Court of Crimnal Appeals is not whether we, individually or
col l ectively, would have granted cl enency to Appellant, but
whet her Appellant had a fair opportunity to be heard on cl enency
before a convening authority, vested with discretion, acting in
his case. \Were an appell ant nmakes a col orabl e show ng that he
was deni ed the opportunity to put before the convening authority
matters that could have altered the outcone, this Court and the
courts of crimnal appeals wll not speculate as to what the

convening authority woul d have done. United States v. Anderson,

53 MJ. 374, 378 (C. A A F. 2000).
Finally, the Governnment is, of course, correct that
RCM 1107(f)(2) allows the convening authority to recal

and nodify his action prior to forwarding the record for
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revi ew pursuant to Article 66, UCMJ, 10 U.S.C. § 866
(2000). However, as we remnded in Wllians, this is a
rule that permts the Governnment as well as an accused to
seek nodi fication of an action. Were there is a failure
to conply wwth RC M 1106(f), a nore expeditious course
woul d be to recall and nodify the action rather than resort
to three years of appellate litigation. The fornmer would
appear to be nore in keeping with principles of judicial
econony and mlitary econony of force. Again, we reiterate

the view espoused in United States v. HIl, 3 MJ. 295, 296

(CMA 1977), that the purpose of the service requirenent

inposed in United States v. Goode, 1 MJ. 3 (C MA 1975),

and now enbodied in RC. M 1106(f)(1), was "to elimnate
del ays encountered in clainms of error in post-trial reviews
and the exhaustion of appellate resources when such error
could easily and expeditiously be resolved prior to the
conveni ng and supervisory authorities' actions.”
DECI SI ON

The decision of the United States Navy-Mrine Corps Court
of Crimnal Appeals and the action of the convening authority
are set aside. The record of trial is returned to the Judge
Advocat e CGeneral of the Navy for remand to a convening authority

for a new post-trial recommendation and action. Thereafter,
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Article 66 and Article 67, UCMJ, 10 U S.C. § 867 (2000),

respectively, will apply.

10
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CRAWFORD, Chi ef Judge (dissenting):
|, too, amtroubled by sloppy post-trial practice that this

Court has seen all too frequently. 1In United States v. Johnson-

Saunders, 48 MJ. 74, 76 (C. A A F. 1999), | noted a nunber of
options avail able to prevent sloppy practice.

First, the Cerks of the Courts of Crim nal
Appeal s could return records of trial to
convening authorities if post-trial errors are
noted. Second, the Courts of Crimnal Appeals
coul d take corrective action when necessary.

Most i nportantly, the Judge Advocate Ceneral (or
equi valent), or his or her designee, could track
these errors and note who was serving as [the
Staff Judge Advocate (SJA)] when the error
occurred. This information then could be

di ssem nated to the SJA or other appropriate

i ndi vidual s, including those who rate the SJA
Where a particular jurisdiction has too many
errors, appropriate renmedial action could be
taken. This approach may be the nost effective
way to prevent continued errors in the post-trial
phase. By the tinme a case reaches this Court,
both the SJA and the convening authority have
usually noved on to different assignnents.

Despite my concerns, when a case such as this is resolved
in the manner chosen by the majority, | have to ask what is left
of Article 59(a), Uniform Code of MIlitary Justice, 10 U S.C.

8§ 859(a) (2000)? Article 59(a) states:

A finding or sentence of court-martial nay not be held

incorrect on the ground of an error of |aw unless the

error materially prejudices the substantial rights of
t he accused.

(Enmphasi s added.) W have held that an appell ant nust nmake a

col orabl e show ng of possible prejudice under Article 59(a).
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United States v. Chatman, 46 MJ. 321, 324 (C A A F. 1997).

However, that does not nean a col orable showing in a vacuum On
the contrary, it neans a col orable showi ng of Article 59(a)
prejudice. Mre is required than nerely raising any nmatter

af fecting Appellant that was unknown to the convening authority
at the time of the review and action.

Al t hough we have said that we as a Court will not specul ate
as to what a convening authority may do with new information,
our role is not to sit as “potted plants” either. 1In
det erm ni ng whet her Appel | ant has net his burden of
denonstrating a col orabl e showi ng of prejudice under Article
59(a), we should conduct a reasoned anal ysis based upon our
experience and i ndependent judgnent. By not doing so, | fear
that we have eviscerated Article 59(a) and effectively
established a rote, per se reversal rule anytinme an appel |l ant
rai ses any matter that he or she m ght have brought to the
convening authority’ s attention post-trial. Thus, the result
reached by the majority raises for me two troubling questions:
First, do we as judges have any role in exercising our
di scretion to anal yze and assess Article 59(a) prejudice based
upon our experience and i ndependent judgnent? |[|f not, does
Article 59(a) mean anything anynore in the post-trial area?

I n exercising ny experience and i ndependent judgnment to

interpret Article 59(a), | conclude that the facts of this case
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clearly denonstrate Appellant did not suffer prejudice under
Article 59(a) by the post-trial error. Appellant was anything
but a stellar sailor. He mssed novenents on March 1, 4, 9, and
16, 1999. He subsequently pleaded guilty to absence wi thout
| eave (AWOL) from February 23 to October 19, 1999, with the
absence term nated by a surrender rather than an apprehension.
The convening authority agreed to change the initial charge of
AWOL term nated by an apprehension to AWOL truncated by
suspensi on, consistent with Appellant’s pleas. Appellant also
had a summary court-martial conviction on June 4, 1998, for AWOL
bet ween April 9-May 4, 1998; m ssing novenent on April 13, 1998;
AWOL between May 14-15, 1998; and AWOL between May 18-20, 1998.

At this time, the renedy Appellant seeks is a new conveni ng
authority review and action, undoubtedly hoping to set aside the
punitive discharge. But in addition to Appellant’s poor
di sciplinary record, his own actions indicate he does not want
to remain in the service. Therefore, | conclude that he has
failed in his burden to denonstrate that he was prejudi ced under
Article 59(a) by the SJA's error in this case.

This is certainly not the first time that, contrary to the
majority and after exercising ny independent judgnent and
anal ysis, | have concluded that an appellant has failed to neet
hi s burden of denonstrating a col orabl e showi ng of prejudice

under Article 59(a) and that, therefore, no reasonabl e conveni ng
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authority would set aside the punitive discharge. Nunmerous
cases like this have been returned for a new review and action
by a majority of the Court over the years and no favorable

conveni ng authority actions have been taken. See, e.g., United

States v. Johnston, 51 MJ. 227, 230 (C. A A F. 1999)(Crawford,

J., dissenting); United States v. Carnley, 46 MJ. 401, 401-02

(C.A AF. 1997)(sunmary disposition); United States v. Catal ani,

46 MJ. 325, 330 (C A AF 1997)(Crawford, J., dissenting);

United States v. Parks, 46 MJ. 114 (C A A F. 1996) (sunmary

di sposition); United States v. Edwards, 45 MJ. 114, 117

(C.A AF. 1996)(Crawford, J., dissenting); United States v.

Tise, 43 MJ. 446, 446-47 (C. A A F. 1995)(summary di sposition);

United States v. Dresen, 43 MJ. 372 (C. A A F. 1995)(summary

di sposition); United States v. Dickey, 43 MJ. 170, 170-71

(C.A A F. 1995)(sunmary disposition); United States v. WI i ans,

43 MJ. 149 (C. A A F. 1995)(sunmary di sposition).
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